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Living With The Cape Town Convention

On March 1, 20006 the Convention on
International Interests in Mobile Equipment
and its related protocol, the Protocol to
Convention on International Interests in Mobile
Equipment on Matters Specific to Aircraft
Equipment will become operative. For
simplicity we will collectively refer to the
convention and the protocol as “Cape Town,”
“Cape Town Treaty,” or the “Convention.”

Cape Town modifies existing law and creates
new law. It creates an international secured finance
system by establishing “international interests” with
respect to specified financing instruments that affect
designated classes of aircraft called “aircraft objects.”
The perfection of the international interests and
determination of priority of the international interests vis-
a-vis other international interests is accomplished
through “registration” (filing or recording for most of us)
with a new “international registry” presently located in
Dublin, Ireland, which will replace FAA filing as far as
perfection of priority is concerned. The new priority
rules are very simple. The person to register their
international interest first will prevail over subsequently
registered interests and unregistered international

interests, with some exceptions.' Unlike FAA filings
where documents are filed, no documents will be filed
with the International Registry. Instead, all transactions
will be done electronically over the Internet.

Who needs to be concerned about Cape Town?
Anyone who is or may become an owner, lender, lessor,
lessee, seller, purchaser of an “aircraft object,” or who
may become an assignee or subrogee of an
“international interest,” or almost anyone else who may
be involved in an aircraft transaction involving an
“aircraft object” and an “international interest.”  This is
true even though all of the parties to the transaction are
U.S. citizens, and the aircraft may never have left the
U.S. nor will it ever leave the U.S. Cape Town applies
because of the nature of the equipment and not whether
the transaction is domestic or international.

On March 1, 2006 aircraft buyers, sellers,
lenders, borrowers, lessor and lessees will be asking
“What do I do now?” Cape Town is complex, new,
untested; changes domestic law in many respects and
brings international law into play even for purely
domestic transactions. Your course of action depends on
whether or not you have a Cape Town transaction. If
you do not, then you will continue to use your current
documentation and file it with the FAA as you have
always done. If you do have a Cape Town transaction,
then there are additional matters to be considered.

Do I have a Cape Town Transaction?

This question must be answered first. You have
a Cape Town transaction if the transaction involves an
“aircraft object”, an “international interest” and a
connection to a country that has ratified Cape Town

“Aircraft objects” are airframes that, when
appropriate engines are attached, are type certificated” to
transport at least 8 persons including crew; or goods in
excess of 2750 kg (6063 pounds);’ helicopters that are
type certificated to transport at least 5 persons including
crew; or goods in excess of 450 kg (990 pounds);’ jet
engines that have at least 1750 pounds of thrust,® or
turbine or piston engines that have at least 550 rated take
off horsepower or its equivalent.® Propellers, avionics
and other parts and accessories are excluded from
coverage by Cape Town,

' See Convention Art. 29 and also Arts. 19 & 20

* The actual configuration is irrelevant; it is the number
of seats allowed by the type certificate that is controlling.
* Protocol Art. ] 12 (e).

* Protocol Art. | 12 (.

> Protocol Art. 192 (b)

¢ Protocol Art. 192 (b)



“International interests” are a present or
prospective security agreement, a present or prospective
conditional sale contract (title retention contract), a
present or prospective financing or true lease, or
assignment or subrogation of one of the foregoing
interests.”

Article IIT of the Protocol treats a contract of
sale (not a title retention contract) as an international
interest in many respects. It should be noted that the
sales contract or sales agreement typically used by
dealers and sellers is not a contract of sale under Cape
Town since it does not pass title to the aircraft to the
buyer. A contract of sale is one in which title passes to
the buyer® According to the Commentary, “A mere
agreement to sell under which ownership has not yet
passed to the buyer cannot be registered as a sale, but it
can be registered as a prospective sale.”” At least one
distinguished commentator on Cape Town has taken the
position that a bill of sale is a contract for sale.'"” The
langnage of Article V of the Protocol supports this
conclusion.

The “country connection” requirement can be
satisfied in two ways. Either the debtor must be
“situated” in a “contracting state,” i.e., a country that has
ratified the Cape Town Convention'' or the aircraft must
be registered in a contracting state or will be registered in
a contracting state pursuant to an agreement for such
registration.'” A bare engine must either be affixed to
the aircraft object or be physically situated in a
contracting state at the “conclusion” of the financing
agreement.”” Countries that have ratified Cape Town are
the United States, Ireland, Malaysia, Panama, Pakistan,
Nigeria, Oman, Ethiopia, and Senegal.

A debtor is situated in the country if the debtor
is incorporated or formed in the country, the debtor has
its registered office or statutory seat in the country, the
debtor’s center of administration is in the country, the
debtor’s place of business is in the country, and if it has
more than one place of business, its principal place of
business is in the country, or the country is the debtor’s
habitual residence if the debtor has no place of

7 Convention Art. 2

¥ Convention Art. I (g) and Art. 19 (gg)

° Commentary, pp183-186, 185

"% Cape Town and Aircraft Transactions in the United
States” by Frank L. Polk, The Air and Space Lawyer,
Winter 2006

" Convention Art. 3

2 protocol Art. IV

B4

business.'* Note that the domicile, residence or place
where the creditor is situated is immaterial."

How do I deal with Cape Town?

Dealing with Cape Town will require new ways
of thinking, e.g., the fact that every aspect of the
transaction is domestic does not lessen the impact or
applicability of Cape Town. Cape Town will result in
substantially increased transactional expenses to users,
i.e., borrowers, due to comparatively high fees charged
by the Cape Town Registry and the costs of additional
time required by title companies and lawyers to comply
with the new rules. What follows are steps lenders and
others can take to deal with Cape Town in an efficient
manner.

Step one. Review documentation for the
international interest.”” What you should or should not
have in your documentation is a matter between you and
your local counsel, who should be familiar with Cape
Town.
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One item of interest that you should be aware of
is the provision in Cape Town that allows the debtor to
grant an irrevocable power of attorney to the creditor to
deregister and export the aircraft object.’”” Once this
power is granted, only the holder may exercise it."* The
power is contemplated to be a separate document that is
filed with the FAA (for U.S. registered aircraft).”” In
theory this gives the creditor greater control over the
aircraft and should impede unauthorized or fraudulent
deregistration and export of the aircraft. It also enables a
creditor to repossess, deregister and export the aircraft
from a Cape Town country in the event of the debtor’s
default.

Step two. Become a “transaction user
entity” with the International Registry as soon as
possible. Only approved users may register international
interests with the International Registry and every party
to an international interest must be an approved
transactional user. The user entity itself must apply to be
a transaction user entity. This may not be delegated to
someone else under a power of attorney. This is done
over the Internet by contacting the Registry at
https://www.internationalregistry.aero. The cost of a one
year license is $200.00 and a five year license is $500.00.

" Convention Art. 4

' Convention Art. 3 (2)

' See Convention Art. 7 for example
7 Protocol Arts. IX (1) and XIII

" Protocol Art XIII (3)

" Protocol Art. X111 (2)



The applicable rules and terms of use and other useful
information may be downloaded from the website.

Step three. As soon as the customer has
identified an aircraft and is reasonably certain he will
proceed with the deal, require him to become a
transactional user entity. The cost of a one year license
is $200.00.

Step four. Obtain all necessary consents
to registration. Before an international interest may be
registered, the nonregistering party must consent, in
writing, to the registration with the International
Registry.”’ In practice, the International Registry will
require consent from all parties to a registration, even
though the International Registry has no obligation to do
so and suffers no consequences for failing to do so.”' If
you choose to rely on the consent filed electronically
with the International Registry, consider whether or not
that consent may be retrieved and used as evidence if
consent were to be an issue in litigation.

There should be no harm in obtaining written
consent in addition to the electronic filing with the
International Registry. The consent could be a separate
document but it would appear that the better practice
would be to include the consent in the security
agreement, lease or contract itself. The consent should
be in express terms, i.e., debtor “hereby consents to the
registration etc” and not some ambiguous expression
such as “debtor will cooperate with creditor in the
registration etc.”  The consent should specifically
identify the aircraft objects by make, model, serial
number and registration numbers and the particular
“international interest” for which consent to register is
given. Thought should be given to having the debtor’s
signature acknowledged by a notary public as it would
for a real estate deed to at least make a prima facie case
the debtor signed the consent. Thought should also be
given to having corporate consents executed by corporate
officers and not managers. The reason is that registration
with invalid consent is ineffective and would result in a
loss of priority.”> These are issues to be discussed and
resolved by the parties and their counsel.

Step five. Designate a professional user
entity, such as Aero Records & Title Co., as the
authorized party to file your Cape Town registrations.
This will save substantial time, insure a smooth and
efficient filing of FAA documents and registration of
international interests. Otherwise one party will have to
initiate registration that will not be complete until the

2% Convention Art. 20 (1)
2! Convention Art. 18 (2)
2 Convention Art. 19 (1)

other party has been notified by email by the
International Registry and consents to the registration.
This could take a few minutes or several hours, and once
started and not completed within 36 hours, results in
deletion of the partial registration from the International
Registry. Use of a professional user will also provide a
final review for the administrative requirements for both
FAA recording and Cape Town registrations.

Step six. Schedule your closing. There
are time limits for completing registrations with the
International Registry. The registration process, once
initiated, must be completed within 36 hours. The filing
fee for registration is valid for only 24 hours. Thereafter,
a new filing fee must be paid.

Step seven. Purchase aircraft title
insurance for both the owner and lender.  While its
promoters have touted Cape Town as a way to simplify
owner and financing registrations and make title transfers
and perfection of liens safer, the exact opposite will
occur. Now there will be two registries where filings
must occur, doubling the risks to future owners and
lenders alike. Two registries may now make errors or
omissions that could be fatal to an owner or lender’s
priority.” Unlike the FAA Registry in which documents
are filed and can be vetted to determine their nature,
terms and effect on an aircraft title, only electronic
filings containing a sparse quantity of information may
be filed (registered) with the Cape Town Registry. A
search will not even tell you the nature of the interest
shown by the search.”® Instead you must resort to the
FAA for U.S. registered aircraft and to who knows what
source for foreign registered aircraft.

The Cape Town registry has one unique
problem that will likely cause a great potential for harm.
To minimize errors in data entry, the registry utilizes pull
down menus or boxes to select the aircraft object for
which international interests are being registered. They
also use “free text” boxes where the user can type in the
aircraft object description, serial numbers etc. There is a
programming shortcoming in that spaces, hyphens, the

» The Cape Town Registry reportedly has
$10,000,000.00 in liability insurance, which would be
inadequate for many business aircraft transactions and
most commercial transactions.

** Convention Art. 22. “A search certificate issued under
the preceding paragraph shall indicate that the creditor
named in the registration information has acquired or
intends to acquire an international interest in the object
but shall not indicate whether what is registered is an
international interest or a prospective international
interest, even if this is ascertainable from the relevant
registration information.” [Italics added]



“& instead of “and” and other data variations are treated
as different things. For example, “Pratt & Whitney”,
“Pratt and Whitney” and “P & W” are three different
manufacturers. A serial number such as “550-0035” is
not the same as “5500035.” Misspellings also could
happen, e.g. “Cassna” instead of “Cessna.” A question
would arise whether one of the registrations was invalid
or whether there is a registry error. Remember, you can
only sue the Cape Town Registrar in Ireland.”

The fact that Cape Town is new law compounds
the risks. While Cape Town uses familiar terminology,
e.g., “security interest,” as the Commentary clearly says,
“The constitution of the international interest derives
from the Convention, not from national law.”*® National
law, on the other hand, “...governs capacity to contract,
the material validity of the agreement [etc]....”*" It will
take years to litigate the inherent conflict that will arise
between the applicability of “Convention law” and
national law to resolve disputes. In the meantime, it is
anyone’s guess as to the outcome.

Fortunately aircraft title insurance is available to
owners and lenders. Title insurance offers protection to
owners from risks someone else actually owns the
aircraft; that someone else has rights in the aircraft, e.g.,
from leases or liens, either recorded or unrecorded;
defective chains of title due to problems with bills of
sale, court proceedings etc.; the existence of
nonconsensual liens in the record or any other matter
than renders the title unmarketable. Lenders receive the
owner’s protections and in addition protection from loss
due to invalidity, unenforceability or loss of priority of
the insured lien. Lenders also receive protection from
fraudulent discharge or release of their security
agreement. The Lenders protections are transferable to
any assignee of the Lender, thereby increasing
marketability of a loan or portfolio of aircraft loans to
investors. The protection of the policies applies to FAA
filings as well as Cape Town filings.  The cost of the
one time premium for this protection depends on the
value of the aircraft, but typically ranges between 0.18%
and 0.10% of the value of most Cape Town aircraft.

Article by Kenneth G. Mayfield

Vice-President and General Counsel

Aero Records & Title Co.; Vice-President and
National Aviation Underwriting Counsel, Fidelity
National Title Insurance Company

% See generally Convention Arts. 27, 28 and 44 and
Protocol Art. XVII

%% Commentary p66.
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Cape Town Information at

A Glance....
International Interest
If you have a security interest, leasehold
interest or ownership interest in a United
States registered aircraft, then, by law, you
have an “international interest” that must be
filed with the FAA in Oklahoma City and
then registered with the International Lien
Registry created by the Convention on
International Interests in Mobile Equipment
and its related Protocol: Protocol to
Convention on International Interests in
Mobile Equipment on Matters Specific to
Aircraft (Treaty and Protocol collectively
referred to as “Cape Town”) to preserve the
priority of your interest.

Cape Town Equipment:

Aircraft type-certificated to carry 8 persons,
including crew*

Helicopters type-certificated to carry 5
persons, including crew**

Engines of 550 rated take-off shaft
horsepower or more

Jet engines of 1750 pounds of thrust or more
*or type-certificated to transport goods in excess of 2750 kg
(6063 pounds)

**or type-certificated to transport goods in excess of 450 kg
(990 pounds)

Registerable Interests

...International interest
..Prospective international interest
...Assignment of an international interest
..Prospective Assignment of an international interest
...Contract of Sale
..Prospective Contract of Sale
...Subordination of an international interest
...Subordination of a prospective international
interest
...Subordination of a national interest
...Subordination of a registerable non-consensual
interest
...International interest acquired through
subrogation
..Registerable non-consensual interest
..Assignment of Registerable non-
..Assignment of national interest consensual interest
..Notice of national interest




Registering your company as a Transactional User Entity (“TUE”)

https://www.internationalregistry.aero

Go to the Registry website —
Go to the User Area —
Go to the “Apply to become an Administrator User”
Complete the application and submit it to the international registry

You will be advised when your application is approved.

Cape Town Check List

L. Determine if you have Cape Town Equipment:
(a) airframe type-certificated for 8 or more persons, including crew
(b) helicopter type-certiticated for 5 or more persons, including crew
(c) piston/turbine engines of at least 550 rated take-off shaft horsepower
(d) jetengines of at least 1750 pounds of thrust

1. Order title report from Aero Records — this will include a search of the following records:
a.  FAA’s file either downloaded or from CD — Civil Aviation Registry
b.  FAA’s indices of in-process documents — Civil Aviation Registry
c.  Cape Town International Registry — Electronic Search/Dublin
Title search reports on Cape Town Equipment will carry a surcharge of $100.00 per search. All fees must be
Paid in advance.

III. Determine if you have an international interest:
(a) asecurity interest in Cape Town Equipment
(b) an ownership interest in Cape Town Equipment
(c) alease of Cape Town Equipment
(d) aprospective security or ownership interest in Cape Town Equipment
(e) other interest defined in the Convention, Protocol, Regulations or Registry User Manual

IV. Determine if your international interest is registerable:
(a) Debtor is located in a Contracting State
(b) Aircraft is registered in a Contracting State
(c) With respect to engines: debtor/engine was situated in a Contracting State when
the transaction that created the international interest was concluded
Contracting States: United States, Ireland, Malaysia, Pakistan, Ethiopia, Nigeria, Panama, Senegal and Oman

V. Register vour interest:
(a) Register each party as a Cape Town International Registry User
Note: Both borrower and debtor must be registered users.
Both lessee and lessor must be registered users
Both seller and buyer must be registered users
Have all parties independently go to hitps://www.internationalregistry.acro and register themselves, then provide a copy of
their confirmation of registration as a User .International User Fee: $200.00 for one User for one year.




Cape Town Check List — Continued

VI. Order Title Insurance

(a) Order a commitment if you have filed a prospective interest (final policy to
issue when the actual interest is filed with FAA)

or
(b) Order a title policy if you have filed an actual international interest.

VII. If you prefer to handle your transaction through our escrow department, our escrow agents will help
you coordinate the above procedures.

All escrow fees for transactions involving Cape Town Equipment will carry

A surcharge of $525.00. The Escrow Fee on Cape Town Equipment does not

Include preliminary searches, which will be billed separately from the escrow fees. All fees must be paid before
the service is rendered.

VII. See Attached Forms: FAA Form 8050-135 and Form of Irrevocable De- -Registration and Export Request
Authorization

Aero Records & Title Co. will provide the following services with respect to Cape Town
Equipment:

.. Title Search Reports on Aircraft
...Lien Search Reports on Engines
.. Title Search Reports on Helicopters

. Aero Records is (or will be) a Professional User Entity
We will allow ourselves to be appointed authorized

representative for the Transactional User Entities
involved in an equipment-specific transaction for
the sole purpose of registering the international
interest immediately after FAA filing and upon
obtaining the FAA authorization code for the
international registration

. Aero Records will continue to meet the requirements of all of our clients’ title
search, ﬁhng, escrow and special service needs on ALL U.S. registered aircraft and associated
engines (whether or not Cape Town).

Our Fidelity National Title Insurance Company Cape Town Endorsement is attached
hereto — Title Insurance is a must now on Cape Town Equipment.




Annex

FORM OF IRREVOCABLE DE-REGISTRATION
AND EXPORT REQUEST AUTHORISATION

Annex referred to in Article 25
[Insert Date]
To: [Insert Name of Registry Authority]
Re: Irrevocable De-Registration and Export Request Authorisation

The undersigned is the registered [operator] [owner]* of the [insert the airframe/helicopter
manufacturer name and model number] bearing manufacturer’s serial number [insert manufacturer’s serial
number] and registration [number] [mark] [insert registration number/mark] (together with all installed,
incorporated or attached accessories, parts and equipment, the “aircraft”).

This instrument is an irrevocable de-registration and export request authorisation issued by the
undersigned in favour of [insert name of creditor] (“the authorised party”) under the authority of
Article 25 of this Convention. In accordance with that Article, the undersigned hereby requests:

(i) recognition that the authorised party or the person it certifies as its designee is the sole
person entitled to:

(a) procure the de-registration of the aircraft from the [insert name of aircraft register]
maintained by the [insert name of registry authority] for the purposes of Chapter III
of the Convention on International Civil Aviation, signed at Chicago, on
7 December 1944; and

(b) procure the export and physical transfer of the aircraft from [insert name of country];
and

(ii) confirmation that the authorised party or the person it certifies as its designee may take the
action specified in clause (i) above on written demand without the consent of the
undersigned and that, upon such demand, the authorities in [insert name of country] shall
co-operate with the authorised party with a view to the speedy completion of such action.

The rights in favour of the authorised party established by this instrument may not be revoked by
the undersigned without the written consent of the authorised party.

* Select the term that reflects the relevant nationality registration criterion.



Please acknowledge your agreement to this request and its terms by appropriate notation in the
space provided below and lodging this instrument in [insert name of registry authority].

[insert name of operator/owner]

Agreed to and lodged this By: [insert name of signatory]
[insert date] Its: [insert title of signatory]

[insert relevant notational details]



